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Dear-omMaur0: 

Youluwerequestedthatwed&erminewhetherchapter552ofthe~ 
Code excepts flvm requhd public disdosure cextain geo@$xl and geophysical h&xma- 
~~~intbecustody0ftheGenesalLandoffia(the”0ffi~”). Youspecitlcauy 
ask about section 552.113 of the Govamnent code. Tlleo5cehasreceiwdtworequests 
forinformation~~possessionthatyoubelieverection552.113protects. 

Section552.113oftheGownmeM Code excepts from requked public disclm 

(1) an electric log confidential under Sub&apter M, Chapter ~ 
91, Natural Resources Code; or 

(2) geological or geophysical infbrmation or data, in&ding 
maps concerning well& except incormatioll5ed in camection with 
an application or proceeding before an agency. [Footnote omitted.] 

!hction 552.113 protects the cxmmerd value of geologiad and geophysical i&wmation. 
Open Records Decision Nos. 504 (1988) at 2; 479 (1987) at 2. This 05ce cowtrued the 
predecessor to section 552.113, V.T.C.S. article 6252-17a, section 3(a)(13), in Open 
Records Decision No. 504. That opinion exam&d the history of section 3(a)(13) and 
fwnd that the Texas Legislature had based the section on a similar provision, exemption 
9, in the federal Freedom of Information Act, 5 USC. 8 552(b)(9). Open Records 
Decision No. 504 at 2. We therefore looked to federal court decisions for guidance in 
detaminingtheproperconstnztionofsection552.113. Zd.at3. 

Siicantly, we found that federal courts analyd the applicability of exemption 
9 using the same test that th9 employed to analyze the appticabii of exemption 4, the 
trade secret exemption. Id. at 4. Consequently, to determine the applicability of the 
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statutoy predecessor to section 552.113, we employed the same test that we used to 
determine whether the predecessor to section 552.110 of the act, Texas’s Counterpart to 
fcdaa exemption 4, protected commercial information (mChtding trade semets) from 
rquired public disclosure. Id Under the test we used to determine the appkabihty of 
the statutory predecessor to section 552.110, commercial information was 

“con6dential” for purposes of the exemption if disclosure of the 
information is likely to have either of the following effects: 1) to 
impsir the Govemmentk abiity to obtain necessary information in the 
tie; or 2) to cause substantial harm to the competitive position of 
the person from whom the information was obtained. 

Id. (quoting Open Records Decision No. 494 (1988)). 

Si the issuan~ of Open Records Decision No. 504, this 05ce has m 
theat@sisweusedtodeterminetheapplicabihtyofsection552.110oftheGovemment 
Code. .%e gemed& Open Records Decision No. 592 (1991). In Open Records Decision 
No. 592 this 05ce noted that, although we applied the federal test to demrmine whether 
the~predecessorto~~552.llOauthorizedagovamnaaalbodytowithhold 
mfomdon as “commercial or &ancial information” the language of the state exception 
difked signiti~ from the language of tbderal exemption 4. See id. at 7. Bemuse of 
the signiti~ dil%rua in hmguage between the statutov predecessor to section 552.110 
and the federal exemption, this 05ce conch&d that we should not apply the fedaal test 
todetermkwhetherthestatutorypredecessortosection552.110oftheactrequka 
e body to withhold certain information from required public disclosure. Id. 

WenowmustrcconsiderwfidherthetestweadoptedinOpenRccordsDecision 
No. 504remains a viable test of the appkabihty of section 552.113. We conclude that it 
doesnot. Significantly,webasedourrejectionofthefedaaltestthatweusedto 
de&mine the applicabiity of the commercial or 6nancial prong of section 552.110 on a 
lhguktic di&rence between the state and .federal provisions. Section 552.113 as 
or&ally enacted al,= die-red linguistically from its federal counterpart. The fderal 
provision, 5 U.S.C. 8 552(b)(9), as it existed when the Texas Leg&ture enacted the 
Open Records Act, protected “geological or geophysical information or data, in&ding 
lv%w naming wells.“1 The federal exemption is a very broad exception to the general 

‘Wellolcthflllllofodcralalldslalopnlvisiollsdifforlllthollsagodmmmas. lkfobal 
cimmasbcfomandafmthpllmsc”iacllldingmaps.= Thus,thc 
or geophysical illformalion or dala, illdodiag map& coaaming 

wells.= Section 552.113 oflk Gomnmml ~~~~bendprotccts=s-logicsl~lmP~ 
inf~ordata,iacladi~mapsconmmingwclls.....’ Forpuqosesofthisopinion,wcnccdwt 
daezmincwhotbcrlbisdili-isaaeaningfulom. 
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nqtdrement in the Freedom of Information Act that an agency must make its hhmation 
available to the public. See 5 U.S.C. 5 552(a). Thus, the baking test fed& courts 
employed to determine the applicab%ty of exemption 9 served to limit the exemption.2 

On the other hand, section 552.113 of the Govermn~ Code, as the @slatwe 
originally enacted it, protected from requked public disclosure “geological aud 
geophysical information and data including maps concuning we& except infbmd& 
@xl in connectim with an quplication or proceeding bfore an agency.” (Emphasis 
added.) Thus, the state version excepted from re+red public disclosure a more limited 
class of information than federal exemption 9. Gr&ing an additional bahcing test to the 
plain language of section 552.113(2) to tiuther limit the scope of the exception is, in our 
opinion, wmewswy. To the extent that Open Records Decision No. 504 is inconsistent 
with this opiniol& it is ovemded. 

Accordingly, section 552.113 excepts from reqdred public disclosure all 
“gedoeicalorgeophysicalinformationordata~maps~wdlq”unless 
tbeiaformationisfiledinconnedionwithanspplicatonorproceedingbefonanagency. 
Section 552.113(l). which refw chapter 91 of the Natural -code,doesllot 
appty~anyl3- agencyothcrthsntheRahadChmissionbecausechapter91 
applies only to the Bahad Commission.3 We hterpmt “geological or geophysical infor- 
mation” as section 552.113(2) uses tbe term to refk only to ‘geological and geophysical 

excmpion;QwbdhnrrkascOfllWlfifO~ddamagclk 
plo@hlyinlaostofplivaleeluifi~alldQ)-tbepablicialaostinlhaill6amatiol~ 
tbcdamlgoleplivaloaltities’prlvalointacsts. seeopalRccmdsDcdsionNo.504(1988)(ii 
pcnmdl Co. v. Frc*ml Power Cannh. 534 FM 627 (5th Cir. 1976); Reliabili~ of Eke. & Gcu Serv., 
Opinloo No. 687.51 F.P.C. 464 (1974)). 
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information regarding the exploration or development of natural resowxs.4 Furthamow 
we mtftitm our prior determination that section 552.113 protects only geological and 
geophysical information that is comm&ally valuable. See Open Records Decision Nos. 
504 (1988) at 2; 479 (1987) at 2. lbus, we conclude that section 552.113(2) protects 
from public disclosure only (i) geological and geophysical inSormation regan%g the 
exploration or development of natural resources that is (ii) commercislly valuable.s 

We next consider the particular information for which you have received requests. 
The tirst request is for “a copy of the 1” correlation log” for a well Mobil Oil Corporation 
drilled on a state tract (SL 69027) in 1974. You state that Mobil submitted the requested 
log to llfill rqu&ments of its state lease agreement; it did not submit the log in 
conjunction with an application or other proceed&. You tbrther state that the well 
operator clearly marked the log “confidential” before releasing it to the oflice. 

We conclude that the copy of the one-inch correlation log requested here is 
geokrgifAandgeophysicsliArmationqardingtheexpknationordevekrpmattof 
natural resoums Section 552.113(2) thus authorizes the 05ce to withhold the 
i&rmation ifit is commerciahy valuable. We note that Mobil Oil Corporation (now 
MobitproducingTacas&New~wInc.)hasstated~~itnolongaopaates 
theles#onsL69o27oranyadjacarttractofland,itdoesnotobjecttothereleaseofthe 
log. Consequently, we lack sufficient ikcts to determine whether this i&ormation is 
wmmer&Uyval~letoacmrentlesseeofthattractortoanotherpartyorentity. If 
your 05ce still desires to withhold the requested h&mation under section 552.113(2), 
younnu&withintendaysofthe isswnceofthisdecision,informthiso5ceastowhythe 
i&rmation is commemiahy valuable. 

Younextask~~it~~‘~diffaencethattheinformationwassubmitted 
to and mceived by* the 05ce as proprietary information with the expecmGon that the 
05ce would keep the information confidential. Information is not contidential under the 
ad simply because the party submitting it marks the information confidential. Open 
Records Decision No. 575 (1990) at 3 (citing I* Found. v. Tw I&. Acciaknt 
ZM, 540 S.W.2d 668 (Tex. 1976), ceri. denied, 430 U.S. 931 (1977)). Furthermore, a 



HonorableGmy~ - page 5 (ORD-627) 

go-ad body may not agree to keep information umtidential unless a statute 
qed@ul& authorizes the governmental body to do so. Open Records Decision Nos. 444 
at 6,437 at 4 (1986); 425 (1985) at 4; 414 (1984) at 3. 

You also ask whether “the existence of interpretation of the raw data on the log by 
either the company submitting the log or by” 05c.e stafT a&c& the disclosabii of the 
log. or whetber the 05ce may delete such interpretative notations if the act requires 
disclosure of the electric log. Unless the interpretations cmstitute “geological or 
geophysical information,” section 552.113(2) does not authorize the 05ce to withhold the 
illt~olls from required public disclosure. 

You Snally suggest that sections 552.104 and 552.110 (formerly V.T.C.S. art. 
6252-174 0 3(a)(4), (10)) might limit the disclosure of well logs and other geological and 
geophysical data submitted to the General Land OflIce Pooling Committee in cormection 
with the consideration of a pooling application, even ifthe 05ce retains the i&oimation 
forotherpqoses. Wedonotunderstandyoutobeaskingspe&callyabouttheone-inch 
cxndath log that Mobil Oil Corporation submitted to your 05ce, but genemlly aboot 
geok@d and geophysical information that thi 05ce receives. Accordingly, we will 
aaswayourquestioningenaaltenns.. 

Any geological and geophysical information Sled with the 05~~ in don with 
ai applicatiok hAding a pooling application, before the 05ce is eqresly ex&ded iixtm 
the reach of section 552.113(2). The 05ce may withhold such infbrmation under anotha 
exqtion to section 552.021 of the Govemment code (formerly V.T.C.S. art. 6252-17a, 
Q 3(a)) if anotha exception applies to the requested iuformation. Whether a particular 
~~~~inapartinrLrciKumstancemustbedctamincdonacaPsbycasebrsis, 

s~~h~~~~~~011b~~~ifi~~ll~havcraggeaedp+ctioas552.104~552.110dtbe 
GovammaCuk. Section552.104cxaptsfmmmpircdplblicdiscbsun”inf~tbafifrrlesgd 
wodd8ivedvlntagctoacomp&ormbii.’ Thephcipalpurpc6cofsc&m552.104istoprota3a 
gwcrsmcntal~s~iarrlatioatocompctitionforacontradorkncfit OpcnRaonlsDaSo0 
No.592(1991)at8. Thele&htmdesigucdtbcscctimtoprotectthe~ofthcgavanmnEsl 
body,mttbciuWstsofprhtepsrtk Id.at9. Toawxedonitsclaimthstsection552.104appks,a 
8yaymualLmdy~showthcpotaltialfofbarmtothcg ovamnadbodyiaa~bidding 
mtuahon Open Ftccords Dcdsion No. 541(1990) at 4. 

saiion552.11oofthcGovummu Codecxccpl6frommqaircdpablicdiscloaac”atrada6acml 

&icialdsisioa’ ~552.11O~twotypcs~infonnation:(1)tradcacads8nd(2)amunaaal 
comadalor6aandaliaformation~fmmapcrsmandprivikgedorconfi&ntialby3taM0p 

orllmndalinformatioaobmincdfmmspuson We mdomlmdyoolobcparticulartyintacs(tdtllolo 
tradcsoxctprongofsdioa552.110. 
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Thesccondrcquesttheo5~hasreceivedisfor”copiesoflogs,cores,tests, 
etc. . . .inconnectionwiththedrillingaadevaluation”ofatestwellastate~p~leasa 
holderdrilled. Youadvisethatparagraph7oftheleasebetwe+ntheo5ceandthelessee 
tmder which the test well was drilled provides as follows: 

7. A log, sample analysis, or other information obtained from 
eachtestdrilledontheanacovacdbythisleaseshallbefiledinthe 
GENERAL LAND OFFICE upon request. An evaluation map or 
platshallbefikdintheGENERAL LANDOFFlCEWithilllliM@ 
(90) days sfkr any drilling sampling or other valuation program shall 
have been completed or abandoned, and the correctness of such map 
shall be sworn to by the LESSEE or his representative. Said map 
shall show geological formations penetmted, the depth, thickness, 
grade,andminemlcharacterofallorebodi~thewaterbearing 
strata, the elevation and location of all test holes, and other pext&mt 
infamation. Further,LESSEJZmustfbmishannuaUyonawh 
annksaqdateofthisleaseamaporplatshowingallworkings. 

@--- 
atalferofkw. Opa1Rm?rdsDe&ionNo.552(199O)at5. WktkxaclaimmUmakesaprima&ciecasc 
dcpad6mwb&cr&6argmmka3awbokamwpomitotkcritcriafbrtradcsccrd6&6aikdinthc 
-ofTa~ddopcedtytbeTaascaurtr Id.d.2-3. ,4awnl@to~!Uim1757~?ftbc 
~ofTortP.a~rtcrrt”ir”snyfonnula,pattcnSdcviaacoanpilationofinfamstionwbich 
bnKdtnon&lmdllcqandwbidlgivcabimalloppntonityloobtablanrrdvlafageovaEompebitm 
who do ml kww or use it’ See H+ Cop. v. Iin@hes, 314 S.W.2d 163,l76 (Ta), cut. Med. 358 
U.S. 898 (1958). The Rcsmcmd li6r3sixuilcriafordclcrminingwbethaprnticular- 
commuksatradc~: 

(4) lk value oflbc informatioo lo [the ompaay] and [its] compaitorq 

(5) lbcallmmlofcffoltormoncyarpcadtdby[tbc~]iadevdopingtlw 
lnfe 

(6) tbccaseordiScdlyavithwbicbtbcinformatoncouldbcpmpcrty~ 
ordllpllcatalbyo 
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&id it@nnatim will be held tam$dbti duris the tern of rhe 
lease. [Emphass supplied.] 

Younotethatthe1esseereleased~rightstothe1esse0n1une12.1992. -the 
requested i&ormation is no longer c&id&al under paragraph 7 of the lease. But see 
~pages~5(statiag~govanmensalbodycamrotagreetokeepinformation 
wll6dultialudlessstatutespacificallyautho~go- bodytodoso). Inaddition 
to~tbatseaion552.113arccplstherequested~on~mrequiredpublic 
disdosure, you raise sections 552.101, 552.104, and 552.110 (formedy V.T.C.S. art. 
6252-17s, 5 3(a)(l), (4), (10)). 

We consider Srst your claim that se&on 552.113 of the Govanmen Code 
protects the requested inUormation. We understand that neither of the exdusions to 
section 552.113 applies to the requested information, i.e., the tiormation was not tiled in 
cormactionwithan~~~onorp~~~anagencyandthe~~opisnot 
andcchiclogconfidentialundasubchaptaM,chapta91,oftheNaturalResources 
code. We beli- however, tbat the requested tiormation is commer&Uy valuable 
geological and geophysical h&rmation about the exploration or development of natural 
rewurws. Atmrdingly, section 552.113 authorizes the 05ce to withhold the requested 
inform&n. Because we umdude that section 552.113 authorizes the 05cc to WithboM 
the infbmtim we need not consider whelha sections 552.101, 552.104, or 552.110 
W- 

~~,~~regsrdtothe~requestforinformatioqyou~to~~if 
MY, our d-on that the requested information is subject to disclm depends 
uponthebJngwgeofthelastsenteMx of paragraph 7 of the lease invow. Because a 
savamnentalbodycarmotmakeinfonnatonconfidcntialsimplyby~(sprsrqrm 
pages 4-S), our wnchuion is based entkely on the provisions of the act. The laquage of 
psragmph 7 is, in this instanw, inconsequentisl. 
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SUMMARY 

Section 552.113 of the Govemment Codeexceptsf?omre@red 
public disclosure *geological or geophysical bformation or data, 
ill&ding maps co ncemingwells”tmlesstheinfolmatiollis5edill 
come&ion with an appkation or prowed@ Wore an agen9. 
!kction 552:113(l) of the Govanmeat code, which referwces 
chapkr 91 of the Natural Resources Code, applies only to the 
Baihmd chlmlss ’ ‘on and has no &ect on the interpretation of 
section 552.113(2) as it applies to other governmuhl agencies. 
!kction 552.113(2) applies only to commercially valuable geological 
and geoplqsical information about the exploration or development of 
natural resomes. To the extent that Open Records Decision 
No. 504 (1988) is inconsistent with this opinion, it is overruled. 
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